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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

Civil Action Xo. 3556 

Samuel Lovenbein, Plaintiff, 
vs. 

The District of Columbia, a Municipal Corporation, H. L. 
Rust Company, a corporation, Melvin C. Hazen, 
George E. Allen, David McCoach, Jr., Grand Plaza 
P arking Area, Inc., a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Injunction, Specific Performance, 

and Accounting 

Filed July 26, 1939 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 3556 

Samuel Lovenbein, 1133 - 13th St., X. \V., Washington, 

D. C., Plaintiff, 
vs. 

The District of Columbia, a Municipal Corporation, H. L. 
Rust Company, a corporation, Melvin C. Hazen, 
George E. Allen, David McCoach, Jr., Grand Plaza 
Parking Area, Inc., a Corporation, Defendants. 

1. The jurisdiction of this court over the subject matter 
of this suit and the parties thereto, depends on D. C. Code 
1929, Title 18, sec. 101, et seq., and Title 20, sec. 1, et seq. 
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2. The defendant District of Columbia is a municipal 

corporation; the defendant H. L. Rust Company is a pri¬ 
vate corporation of the District of Columbia; the defen¬ 
dant Melvin C. Hazen, George E. Allen, and David Mc- 
Cbach, Jr., are citizens of the United States and residents 
of the District of Columbia and now compose the Board 
of Commissioners of the District of Columbia, and the de¬ 
fendant Grand Plaza Parking Area, Inc., is a private cor¬ 
poration of the State of. 

3. September, 103”). the District of Columbia was the 
owner of the real estate in the District of Columbia known 


as Reservation 10, within which was embraced a plot 
2 of unimproved land containing about 173,000 square 
feet abutting on John Marshall Place, “C” Street 
and Constitution Avenue, N. W. 

4. By the Act of Congress of July 3, 1930 (46 Stat. 957, 


e. 848) it was enacted (D. C. Code 1929, Title 20, sec. 1584): 


“For continuing the acquisition of squares numbered 


490, 491. and 533, and reservation 10 in the District of Co¬ 


lumbia, including buildings and other structures thereon, 
as a site for a municipal center, under and in accordance 
with the provisions of the Act entitled ‘An Act to provide 
for the establishment of a municipal center in the District 
of Columbia,’ approved February 28, 1929 (45 Stat. p. 
1408), $3,000,000, to be immediately available, and to re¬ 
main available unt'l expended: Provided, That the Com¬ 
missioners of the District of Columbia are authorized in 


their discretio n to ren t, until their removal becomes neces¬ 
sary, at fair rental values, buildings acquired by the Dis¬ 
trict in fhe rm*»ieipal center, and to use such part of the 
rentals heretofore and hereafter collected as may be nec¬ 
essary for expenses of collection, repairs and alterations 
to buildings by day labor or otherwise, expenses of moving 
and preservation and operating expenses of such buildings 
as may continue in private occupancy, the balance of the 
rentals to be covered into the Treasury to the credit of the 
revenues of the District of Columbia. 

5. September 5, 1935, plaintiff sought to acquire from 
the District of Columbia the use of said land for public 
parking purposes, but the Board of Commissioners de¬ 
clined so to do, stating that the land was being held by the 
Board of Commissioners for the use of the District of 


Columbia in emergency cases. 
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6. December 11, 1935, the then Board of Commissioners 
invited bids for the rental of said land to be used for the 
public parking; of automobiles. By the terms of the In¬ 
structions to Bidders” accompanying: the invitation to bid, 
no provision was made for fixing the fair rental value of 
the property as provided by statute, nor was any reference 
made to the amount to be paid by the successful bidder for 
the use of the property, nor how the rental should be as¬ 
certained and fixed, except the inference that the 

3 amount of the highest bid should be the rental to be 
paid by the bidder. 

7. Plaintiff was the successful bidder at $350 per month, 
and thereupon plaintiff entered into an agreement of lease 
with the defendant H. L. Rust Company, as lessor, the said 
H. L. Rust Company, although it had no title to the fee, nor 
any interest in said land upon which it could base a grant of 
an estate therein to the plaintiff, nevertheless signed the 
said agreement as lessor and purported to grant to the 
plaintiff an estate in said land by the month at a monthly 
rental of $350.00 beginning January 1, 1936. The plaintiff 
entered into possession under said monthly lease agree¬ 
ment and continued in possession, paying rent, and other¬ 
wise performing the terms of the agreement of lease. 

8. When plaintiff entered into possession of the said 
premises on January 1, 1936, it became necessary, in order 
to convert the said lot into a public parking space, to resur¬ 
face by concreting, install underground lights, build a 
shelter house and otherwise equip the said lot for the pur¬ 
pose intended, all of which the plaintiff did at a cost of over 
$4,000.00. Plaintiff made these expenditures on the as¬ 
surance of the officials of the District of Columbia that the 
plaintiff would be undisturbed in his possession of the said 
property as long as the District of Columbia did not re¬ 
quire it for its own use. 

9. June 22, 1938, the defendant H. L. Rust Co., as les¬ 
sor under the aforesaid agreement of lease creating the 
monthly tenancy, gave written notice to the plaintiff re¬ 
quiring him to vacate the said premises on August 1, 1938. 

At the time of the said notice, the plaintiff had there- 

4 tofore fully complied with all the terms of the lease 
under which he held possession of the said premises, 

and was not in default. 
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10. June 24, 1938, the Board oi Commissioners again in¬ 
vited bids for the leasing of the said premises for the period 
of one year beginning August 1, 1938, although not required 
so to do by the statute. Xo provision was made in the 
“Instruction to Bidders” for fixing the fair rental value of 
the premise*, as provided by statute, nor was any reference 
made to anv amount to be paid bv the successful bidder, nor 
was it indicated how the rental should be ascertained and 


fixed, except the inference that the amount of the highest 
bid should be the rent paid by the bidder. 

ill. Prior to the invitation for bids, mentioned in the next 
preceding paragraph, the Board of Commissioners had 
made no effort to ascertain the fair rental value of the 
premises, nor did they request the plaintiff to pay any other 
sum than that fixed in his agreement of lease, nor did they 
notify the plaintiff that the amount paid by him did not 
represent the fair rental value of the premises. However, 
prior to the invitation for bids mentioned in the next pre¬ 
ceding paragraph, the plaintiff made strenuous efforts to 
adjust the rental paid by him to a fair rental basis, and had 
numerous conferences with the officials of the District of 
Columbia, but the efforts of the plaintiff were futile as the 
Commissioners refused all offers made by the plaintiff to 
adjust the rental aforesaid. 

12. By reason of the fact that the plaintiff had spent 
large sums of money in resurfacing and otherwise improv¬ 
ing the said premises, and because the plaintiff desired to 

save his tenancv so that he would not suffer the loss 
•> 

5 of money spent by him in improving the property, 
and the loss of his business which he had created 
and developed, plaintiff was compelled to bid against him¬ 
self in response to the invitation for bids published on June 
24, 193S, and was compelled to bid an amount greatly ex¬ 
ceeding the fair rental value of the premises. Plaintiff ac¬ 
cordingly bid $1250 per month and his bid was accepted on 
August 1, 193S. 

13. November 1, 1938, the District of Columbia with¬ 
drew from the said area approximately 13,000 square feet 
and in consideration thereof the rental paid by the plaintiff 
was reduced from $1250 to $1200 per month, but plaintiff 
says that the reduction aforesaid was not comparable with 
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the area withdrawn, so that there has accrued to the benefit 
of the District of Columbia a large sum of money by reason 
of the inaccurate computation as aforesaid. 

14. Plaintiff continued in possession of the said prem¬ 
ises by reason of the acceptance of his bid of August 1, 1938, 
and paid $1250 per month until November 1,1938 and $1200 
per month thereafter. Plaintiff says that the said rental 
was not the fair rental value, and being required to pay the 
higher rental he was unable to conduct the said parking lot 
business as a successful business venture and that by rea¬ 
son thereof he has incurred large losses of money. 

15. June 23, 1939, the plaintiff endeavored to obtain a 
renewal of the lease which expired on July 31, 1939 at the 
monthly rental of $1200, and accordingly made offer to the 
Board of Commissioners for permission so to do. Plaintiff 
was advised that his offer was rejected and that plaintiff 
would be afforded an opportunity to submit his offer by way 
of bid, as the Commissioners would invite competitive bids 
for leasing the propertv for one vear beginning August 1, 
1939. 

16. Again the plaintiff was required, in order to 
6 save himself from loss as hereinbefore set forth, to 
bid against himself and in response to the bid offered 
on July 8, 1939, by the Board of Commissioners, the plain¬ 
tiff bid* $1400 per month. However, the plaintiff’s bid was 
not accepted, but the bid of the defendant, Grand Plaza 
Parking Area, Inc., which bid $2250 per month, was ac¬ 
cepted, it being the highest bidder. Plaintiff says that in 
this case, as in all other cases heretofore mentioned, the 
Commissioners did not endeavor to fix the fair rental value 
of the said property, as required by the statute. 

17. Plaintiff further says that the defendant H. L. Rust 
Co., as lessor in the lease under which the plaintiff holds 
possession of the said premises, has commenced landlord 
and tenant proceedings against the plaintiff in which the 
lessor endeavors to declare a forfeiture of the tenancy of 
the plaintiff by reason of the non-payment of rent, but 
plaintiff says that upon adjustment of the rentals as here¬ 
inbefore claimed, it will be found that the plaintiff is not 
indebted to the District of Columbia but on the contrary, 
the District of Columbia is indebted to the plaintiff. The 
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said landlord and tenant suit in the Municipal Court of 
the District of Columbia is known as the H. L. Rust Co., 
vs. Samuel Lovenbein, defendant, L. & T. Xo. 823694. Said 
proceedings are returnable July 27, 1939, and unless the 
said proceedings are enjoined by this Court, the plaintiff 
will suffer irreparable damage. 

18. Plaintiff says that the District of Columbia should 
account to the plaintiff for the difference between the 
amount of money paid as rent by the plaintiff for the use 
of the said premises from January 1, 1936 to date, and the 
amount of money that should be found to be the fair rental 
value of the said premises, for the period occupied by the 
plaintiff. 


19. The failure of the defendant The District of 
7 Columbia, and the defendants, Hazen, Allen, and 
McCoach, as the Board of Commissioners, to fully 
comply with the statute hereinbefore set forth, by ascer¬ 
taining and fixing the fair rental value of the premises 
herein, and making an adjustment with the plaintiff upon 
the basis of such fair rental value, and failing to retain 
the plaintiff as lessee of said premises, has caused the plain¬ 
tiff to be denied valuable property rights by reason of which 
he has suffered irreparable damage for which he is without 
remedy save herein. 

Wherefore, the plaintiff demands, (1) judgment that the 
defendant The District of Columbia, and the defendant 
H. L. Rust Co., and the defendants Melvin C. Hazen, George 
E. Allen, and David McCoach, Jr., the Board of Commis¬ 
sioners, be enjoined temporarily and permanently from 
proceeding with the landlord and tenant suit for the evic¬ 
tion of the plaintiff herein, (2) that the District of Colum¬ 
bia be required to specifically perform its agreement with 
the plaintiff to rent to him the said premises at a fair rental 
value, (3) that the District of Columbia account to the 
plaintiff for the difference between the amount of money 
paid by him as rental for said premises for the period 
January 1, 1936, to date, and the amount of money that 
should be found to be the fair rental value of the said prop¬ 
erty, (4) that the amount of money found to be due from 
the District of Columbia to the plaintiff be paid to him, 
(5) or that the said amount of money be credited to what 
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shall be found to be the fair rent due by the plaintiff for 
the continued occupancy of the premises. 

SAMUEL LOVEXBEIX 

JACOB X. HALPER 
H 

S. IIARRISOX KAHX 
Attorneys for pi a inti// 

District of Columbia. 

Samuel Lovcnbein, being first duly sworn on oath de¬ 
poses and says that the foregoing complaint was 
8 read and subscribed by him and that the contents 
thereof are true as he verily believes. 

SAMUEL LOVEXBEIX 


Subscribed and Sworn to before me this 26 dav of Julv, 
1939. 


(Seal) 


MILFORD F. SCHWARTZ 
Notary Public, I). C. 


9 Motion to Dismiss 

Filed Julv 28 1939 

* * • 

The defendant, the District of Columbia, a Municipal 
Corporation, H. L. Rust Company, a corporation. Melvin 
C. Hazen, George E. Allen and David McCoaeh, Jr., move 
to dismiss the complaint filed herein on the ground that the 
complaint fails to state a claim against these defendants 
upon which relief can be granted for the following reasons: 

1. It affirmatively appears from said complaint that 
plaintiff’s lease expires on the 31st day of July, 1939. 

2. It affirmatively appears from said complaint that the 
sums of money paid to the District of Columbia as rent 
were paid voluntarily by the plaintiff under the terms of a 
lease voluntarily entered into by him. 

3. It affirmatively appears from said complaint that pro¬ 
ceedings have been instituted in the Municipal Court to re¬ 
cover possession of the premises from plaintiff for non¬ 
payment of rent, and plaintiff fails to deny that he is in ar¬ 
rears in his rent. 
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4. No facts are alleged in the complaint to show any 
agreement by the Board of Commissioners of the District 
of Columbia to lease the property here involved to plaintiff 
after the 31st day of July, 1939, upon which plaintiff is en¬ 
titled to specific performance. 

5. It affirmatively appears that plaintiff is guilty of 
laches. 

ELWOOD H. SEAL W 

Corporation Counsel, D. C. 

10 VERNON E. WEST, 

Principal Assistant, Corpora¬ 
tion Counsel, D. C., 
Attorneys for defendants , The 
District of Columbia, Melvin 
C. Hazen, Georye E. Allen, 
David McCoacli, Jr„ and II. L. 
Rust Company. 


Order Denying Injunction Pendente Lite 

Filed Aug 10 1939 

* # * 

Upon consideration of the motion filed herein by plain¬ 
tiff for an injunction pendente life and after argument by 
counsel, it is bv the Court this 10th dav of August, 1939, 

Adjudged: 

That plaintiff’s motion for an injunction pendente lite be 
and the same herebv is denied. 

T. ALAN GOLDSBOROUGH 

Justice 


Order Dismissing Complaint 

Filed Aug 10 1939 
* * * 

This cause coming on to be heard at this term of Court 
upon the motion filed by the defendants, the District of Co¬ 
lumbia, a Municipal Corporation, IT. L. Rust Company, a 
corporation, Melvin C. Hazen, George E. Allen and David 
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McCoach, Jr., to dismiss the complaint and the same hav¬ 
ing been argued by counsel and considered by the Court, it 
is by the Court this 10th day of August, 1939, 

Adjudged: 

That the motion to dismiss filed by the above 
11 named defendants be and the same hereby is sus¬ 
tained and that the complaint be and the same hereby 
is dismissed as to all defendants: with leave to amend with¬ 
in five davs. 

T. ALAN GOLDSBOROUGH 

Justice 


Notice of Appeal 

Filed August 15 1939 
# # # 

Notice is herebv given this 15th dav of August 1939, that 
Samuel Lovenbein, the plaintiff hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 10th 
day of August, 1939, in favor of the defendants against said 
plaintiff. 

JACOB N. HALPER 
S. HARRISON KAHN 
Attorney for Plaintiff Samuel 
Lovenbein 


Memorandum 

August 15, 1939 

Bond ($250) of plaintiff on appeal filed. 


12 Order 

Filed Aug 17 1939 
* # # 

This cause coming on to be heard on Motion to Dismiss 
filed by the defendants, the District of Columbia, H. L. Rust 
Company, Melvin C. Hazen, George E. Allen, David Mc- 
Coach, Jr., and said motion having been sustained by the 
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Court on August 10, 1939, and the complaint having been 
dismissed as to all of the defendants, with leave to the 
plaintiff to amend within five days, and the plaintiff having 
failed to amend his complaint within said five days, it is, 
by the Court, this 17th day of August, 1939, 

1 Adjudged that the complaint be and the same hereby is 
dismissed as to all of the defendants. 

F. DICKINSON LETTS 

Justice 


Designation of Bee or d on Appeal 

' Filed Aug 21 1939 

* # # 

The clerk will please prepare the record on appeal in the 
above entitled cause and include therein the following: 

1. The complaint, 

2. Motion to dismiss, 

! 3. Order of August 17, 1939, dismissing the complaint, 
4. Notice of appeal, 

5. Undertaking on appeal (memorandum of filing), 
13 6. Assignments of error, 

7. This designation. 

JACOB N. HALPEB 
S. HARRISON KAHN 
Attorneys for Plaintiff 

A copy of the foregoing designation of record was this 
19th day of August, 1939. mailed, postage prepaid, to the 
last known post office address of Elwood H. Seal, Corpora¬ 
tion Counsel, of the District of Columbia, District Build¬ 
ing, ‘Washington, D. C., and to Grand Plaza Parking Area, 
Inc., a corporation, rear of the District Building, Washing¬ 
ton, D. C. 

JACOB N. HALPER 


Designation of Record 

Filed August 24 1939 

# • • 

Now come the District of Columbia, H. L. Rust Company, 
Melvin C. Hazen, George E. Allen, and David McCoach, Jr., 
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appellees in the above entitled cause, and designate parts 
of the record to be included in the transcript in addition to 
those designated by the appellant, such additional parts 
being deemed necessary and material for a determination 
of the questions raised on appeal, namely: 

1. Order of August 10, 1939, denying motion for injunc¬ 
tion pendente lite. 

2. Order of August 10, 1939, dismissing complaint, with 
leave to plaintiff to amend within five days. 

3. This designation. 

ELWOOD H. SEAL, 
Corporation Counsel, D. C. 

VERNON E. WEST, CHG-. 
Principal Assistant Corpora¬ 
tion Counsel 

14 CHESTER H. GRAY, 

Assistant Corporation Coun¬ 
sel, D. C. 

Attorneys for Defendants. 

Copy of foregoing designation of record was this 24th 
day of August, 1939, mailed, postage prepaid, to the last 
known address of Messrs. Jacob N. Halper and S. Harrison 
Kahn, 1511 K St, N. W., Washington, D. C. 

CHESTER H. GRAY, 

Attorney for Defendants. 


15 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 14, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 3556, Civil Action, 
wherein Samuel Lovenbcin is Plaintiff and The District of 
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Columbia, a Municipal Corporation, et al., are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 25th day of September, 1939. 

CHARLES E. STEWART, 

Clerk, 

By CHAS. B. COFLIN, 

(Seal) Asst. Clerk. 

Endorsed on cover: No. 7523 Samuel Lovenbein, Ap¬ 
pellant, vs. The District of Columbia, a Municipal Corpora¬ 
tion, et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Sep 25 1939 Joseph W. Stewart, 
Clerk. 
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United States Court of Appeals for the 
District of Columbia 


April Term, 1939. 

No. 7523. 

Special Calendar. 

SAMUEL LOVENBEIN, 

Appellant, 

vs. 

THE DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, H. L. RUST COMPANY, A 
CORPORATION, MELVIN C. HAZEN ET AL ., 

Appellees. 

BRIEF OF APPELLANT. 


Jurisdictional Statement. 

Samuel Lovenbein, appellant, plaintiff below, a citi¬ 
zen of the United States and a resident of the District 
of Columbia, filed a complaint in the District Court of 
the United States for the District of Columbia against 
The District of Columbia, a municipal corporation, H. 
L. Rust Company, a private corporation, Melvin C. 
Hazen, George E. Allen and David McCoacli, consti¬ 
tuting the Board of Commissioners of the District of 
Columbia, and Grand Plaza Parking Area, Inc., a pri- 
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rate corporation, appellees, defendants below, seeking 
an injunction, specific performance of a contract and an 
accounting (R. 1 to 7). The defendants moved to dis¬ 
miss the complaint (R. 7). The motion was granted and 
a final judgment entered dismissing the complaint (R. 9 
and 10). Jurisdiction of the Court below over the par¬ 
ties and the suit is provided by D. C. Code 1929, Title 
18, secs. 41, 44, 101 to 104, and Title 20, sec. 2. 


The plaintiff below appeals to the Court of Appeals 
for the District of Columbia from the final judgment 
of dismissal (R. 9). The jurisdiction of this Court to 
entertain the appeal, is provided by D. C. Code 1929, 
Title IS, sec. 26. 


Statement of Case. 


The plaintiff in his complaint (R. 1) alleged sub¬ 
stantially that the defendant, the District of Columbia, 
\vas the owner of certain real estate in the District of 
Columbia known as Reservation 10, consisting of un¬ 
improved land containing about 173,000 square feet 
abutting on John Marshal Place, C Street and Con¬ 
stitution Avenue, X. IV.; that by the Act of Congress 
of July 3, 1930 (46 stat. 957, c. S4S) the District of 
Columbia was authorized to acquire certain land, in¬ 
cluding the above mentioned unimproved lot, as a site 
for a municipal center and the Commissioners of the 
District of Columbia, in their discretion, were author¬ 


ized to rent the buildings on the said land at fair ren 
tal values until such time as it became necessary to re¬ 
move the buildings (R. 2). 


f hat on December 11, 1935 the Board of Commis¬ 
sioners invited bids for the rental of the land, indicat- 


ing that it was to be used for the public parking of 
automobiles (the buildings had been removed since the 
Act of July 3, 1930), but in the instruction to bidders, 
no provision was made for fixing the fair rental value 
of the property as provided by the statute, nor was 
any reference made to the rental to l>e paid by the 
successful bidder, nor how the rental should be ascer¬ 
tained or fixed, leaving only the inference that the high¬ 
est bid should be the rental to be paid. 

Plaintiff was the successful bidder at $350. per 
month and thereupon entered into a lease agreement 
with II. L. Rust Company, the defendant, which was 
acting as agent for the District of Columbia. That 
the plaintiff, upon the execution of a lease, by the 
month to begin January 1, 193(5, entered into posses¬ 
sion and paid rent and also performed the other terms 
of the Lease (R. 3). 

Plaintiff, upon taking possession, converted the lot 
into a public parking space by resurfacing, installing 
lights and other improvements at a cost of over $4000. 
making those additions on the assurances of the of¬ 
ficials of the District of Columbia that he would be 
undisturbed in his possession as long as the property 
was not required by the District of Columbia (R. 3). 

On June 22, 1938, the defendant, II. L. Rust Com¬ 
pany, as lessor, gave plaintiff notice to vacate the 
premises on August 1, 1938. The plaintiff had fully 
complied with the terms of the lease and was not in 
default. On June 24,193S the Board of Commissioners 
again invited bids for the rental of the property, 
this time for a period of one year beginning August 1, 



4 


19.18. Again no provision was made for fixing the fair 
rental value, except the inference that the amount of 
the highest bid would be the rental. Before this last 
invitation to bid the Board of Commissioners made 
no effort to ascertain the fair rental value of the prop¬ 
erty, did not ask the plaintiff to pay any other sum 
than the amount fixed in his agreement, nor did they 
inform the plaintiff that the rental paid by him was 
not the fair rental value. Plaintiff made repeated 
efforts to adjust the rental to a fair basis but without 
success (R. 4). 

But plaintiff desired to continue in possession be¬ 
cause of the amount of money spent in improvements 
and therefore was compelled to bid in response to the 
invitation to bid issued on June 24, 1938, and was com¬ 
pelled to bid an amount greatly exceeding the fair 
rental value of the premises, namely $1250. per month. 
This bid was accepted on August 1, 193S (R. 4). 

i The rental of $1250. paid by the plaintiff, and there¬ 
after reduced to $1200. by reason of the withdrawal 
of a certain portion of the land, was not the fair rental 
value, and because plaintiff was required to pay this 
higher rent he was unable to continue the business 
successfully and incurred large losses of money. 
Thereafter the plaintiff endeavored to obtain a re¬ 
newal of the lease which expired July 31, 1939, at the 
monthly rental of $1200. and offered so to do, but 
plaintiff was advised that his offer was rejected and 
that he would be given an opportunity to submit an 
offer as the Commissioners intended to open competi¬ 
tive bids for the year beginning August 1, 1939 (R. 5). 
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Again in order to save himself from loss the plain¬ 
tiff again bid, this time $1400. but the plaintiff’s bid 
was not accepted as the defendant, Grand Plaza Park¬ 
ing Area, Inc. bid $2250. per month and was thereupon 
accepted as the highest bidder. In this case as in the 
other cases, no endeavor was made to fix the fair ren¬ 
tal value (R. 5). 

That the defendant, H. L. Rust Company, as the 
lessor, has commenced summary proceedings to evict 
the plaintiff because of non-payment of rent, but the 
plaintiff says that if the rent is adjusted it will be 
found that the plaintiff owes the District of Columbia 
nothing, but on the contrary the District of Columbia 
is indebted to the plaintiff; that the prosecution of 
the Landlord and Tenant proceedings will cause him 
irreparable damage (R. 5 and 6). 

Plaintiff claimed that the District of Columbia 
should be required to account to him for the difference 
between the amount of money paid as rent and the 
amount that should be found to be the fair rental value 
(R. 6). 

The plaintiff claimed that the failure of the District 
of Columbia, and its Board of Commissioners to fol¬ 
low the terms of the statute, that is to say, to ascertain 
and fix the fair rental value of the premises, and ad¬ 
just the account of the plaintiff has caused the plain¬ 
tiff to be denied valuable property rights (R. (i). 

The plaintiff thereupon demanded judgment that 
the Board of Commissioners, the District of Colum¬ 
bia and the defendant, H. L. Rust Company, be tern- 
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porarilv and permanently enjoined from prosecuting 
the summary proceedings in the Landlord and Tenant 
Court; that the District of Columbia be required to 
specifically perform its agreement with the plaintiff 
rent the said premises to him at a fair rental value; 
that the District of Columbia account to him for the 
difference between the amount of money paid by him 
as rental and the amount that should be found to be the 
fair rental value: that such amount be paid to him; 
or that it be credited to what should be found to be 
the fair rent due by the plaintiff for the continued 
occupancy of the premises (R. 6 and 7). 

The defendants moved to dismiss the complaint (R. 
7). The Court entered an order dismissing the com¬ 
plaint (R. 8). On August 17, 1939, final judgment 
dismissing the complaint was entered (R. 9 and 10). 
The plaintiff appeals from the final order of dismissal. 

Statutes Involved. 

The case turns upon the meaning to be given the Act 
of Congress of July 3, 1930 (46 Stat. 957, c. 848), D. C. 
Code 1929, Title 20, sec. 1584, the relevant portion of 
which is as follows: 

“For continuing the acquisition of squares num¬ 
bered 490, 491, and 533, and reservation 10 in th“ 
District of Columbia, including buildings and 
other structures thereon, as a site for a municipal 
center, under and in accordance with the provi¬ 
sions of the Act entitled ‘An Act to provide for 
the establishment of a municipal center in the 
District of Columbia,’ approved Februarv 28, 
1929, (45 Stat. p. 1408), $3,000,000, to be imme¬ 
diately available, and to remain available until 
expended: PROVIDED, That the Commissioners 
of the District of Columbia are authorized in their 
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discretion to rent, until their removal becomes 
necessary, at fair rental values, buildings acquired 
by the District in the municipal center, and to use 
such part of the rentals heretofore and hereafter 
collected as may be necessary for expenses of 
collection, repairs and alterations to buildings by 
day labor or otherwise, expenses of moving and 
preservation and operating expenses of such 
buildings as may continue in private occupancy, 
the balance of the rentals to be covered into the 
Treasury to the credit of the revenues of the Dis¬ 
trict of Columbia.” (Italics added.) 

Statement of Points. 

1. The Court below erred in dismissing the plain¬ 
tiff's complaint. 

Summary of Argument. 

1. The case turns upon the interpretation of the 
words “at fair rental value” used in the statute. 

2. The legislative intent, as indicated by the use 
of the words “at fair rental values” is clear. The 
words have a well defined meaning; the judicial defini¬ 
tion is fundamental. 

3. The language of the statute is plain and unmis¬ 
takable, leaving no room for interpretation or con¬ 
struction. 

4. If the legislator had something else in mind, it 
could have been expressed by apt words. 

5. The District of Columbia, in its transactions 
with the plaintiff, wholly ignored the statute. 
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6. The District of Columbia, in its dealings with 
the plaintiff, wholly ignored the simple dictates of 
equity and justice. 

7. To sell a man a property right by competitive 
bidding and then to compel him to compete for its 
retention from time to time, in view of the plain dic¬ 
tates of the statute, is a practice unknown to law and 
justice. 

8. The District of Columbia by inviting competitive 
bids to fix the fair rental value, did not meet the re¬ 
quirements of the statute. 

9. The District of Columbia in compelling the ten¬ 
ant to bid against himself did not meet the require¬ 
ments of the statute. 


Argument. 

The plaintiff after first acquiring the property, re¬ 
mained in possession for the period January 1, 1936 
to August 1, 1938, under a monthly agreement of lease 
which of course might have been terminated at any 
time upon thirty days' notice. He made improvements 
and it may be safely assumed, acquired a good will 
and established a profitable business. It may also h«* 
assumed that since he was undisturbed in his posses¬ 
sion it was because the District of Columbia did not 
require the land for the Municipal Center and the rent 
of $350. was sufficient. Having given the plaintiff 
notice to quit on August 1, 1938 and by inviting bids 
on June 24, 1938, it may be further assumed that the 
District ot Columbia fell the rent was insufficient. At 
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this point, it is contended, the District of Columbia 
should have followed the unmistakable terms of the 
statute and fixed the fair rental value of the property. 
This should have been done by methods as old as is 
the business of dealing in rental property, and a 
method well known and sanctioned by law. Thus the 
plaintiff might have either paid the rent thus ascer¬ 
tained and fixed or abandoned his tenancy. Instead 
he was compelled to bid, not freely as other bidders 
might have done, but out of the necessities of his 
situation as tenant in possession. The plaintiff’s bid 
of $1200. as compared to the rent of .$350. shows how 
much in the “dark" the plaintiff found himself as 
bidder. 

The words “at fair rental values” have a well estab¬ 
lished and clearly defined meaning in the law and in 
commercial transactions. There is no room for in¬ 
terpretation or construction. 

It is the duty of the Courts to give effect, if pos¬ 
sible, “to every clause and word of a statute”. King 
v. District of Columbia , 277 Fed. 562, 51 App. D. C. 
160. But it cannot be said that the meaning of this 
statute is doubtful. The words “fair rental values” 
have a well established meaning in the law. Thov have 
guided men in their business transactions for many 
years. The legislator has chosen a well defined term 
and one long established in the law. It is unlike the 
use of a general term which casts doubt upon its mean¬ 
ing when applied to a given transaction. 

This is a case where the Courts are bound to fol¬ 
low the plain words of the statute. Lraman v. Dis- 
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frirt of Columbia, 55 F. (2d) 10*20, 60 App. D. C. 395. 
A direction to rent property at fair rental values, pre¬ 
sents no problem of interpretation or construction. 

' Where the language is plain and unmistakable, 
there is nothing to construe, and to determine the 
purposes of the legislation in any other way than 
by giving to a statute its plain meaning would be 
nothing less than judicial legislation. Peak v. Reed, 
24 F. (2d) 619-..58 App. 1). C. 44-46. 

it may be contended that the legislator intended bv 
the words “fair market value** the highest price ob¬ 
tainable by competitive bidding, and that such inten¬ 
tion is manifest by the desire of the Municipal corpo¬ 
ration to obtain the greatest amount of money for the 
use of the property. If this was the intention of the 
legislature, there should have been no difficulty in 
finding apt words to indicate the legislative intent. If 
the legislature desired that the property be rented for 
a price not too low, the words might have been “at not 

less than fair rental values'*. In anv event to fix the 

* 

d.‘sired amount by competitive bidding and to seek 
to establish the fair market value in that manner would 
in itself defeat the purpose of the act. For if there 
was only one bidder and the price was far below the 
prevailing market value, the Commissioners would be 
bound to reject the bid, and if, on the other hand, the 
bid should be exceptionally high, as for instance where 
one like the plaintiff is compelled to bid against hi;., 
self in order to save his investment, then the high bid 
would have to be rejected if it happened to be in ex¬ 
cess of the then prevailing fair market value. If this 
contention is rejected bv the Court, it necessarilv 
follows that the Court must give to the words a mean¬ 
ing different than the books. Black's Law Dictionary. 
second edition, defines the words: 
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“The market value of an article or piece of 
property is the price which it might be expected 
to bring if offered for sale in a fair market; not 
the price which might be obtained on a sale at pub¬ 
lic auction or a sale forced by the necessities of 
the owner, but such a price as would be fixed by 
negotiation and mutual agreement, after ample 
time to find a purchaser, as between a vendor who 
is willing (but not compelled) to sell and a pur¬ 
chaser who desires to buy but is not compelled to 
take the particular article or piece of property.*’ 

The method of fixing fair rental values is the same 
as used in determining the fair market value of real 
estate. Costinett v. Plaza Hotel Co., 41 App. I). C. 80. 

The District of Columbia knew that when the plain¬ 
tiff originally took possession, he would be required 
to expend large sums of money in improvements to 
establish a parking lot, and that the plaintiff would 
also incur losses until he shall have established a go¬ 
ing business. Apparently, during the period January 
1, 1936 to August 1, 1938, this was the situation. The 
dictates of the statute and fair dealing required the 
District of Columbia to give the plaintiff the oppor¬ 
tunity to save his investment, time and labor by an 
opportunity to remain in possession at a fair rental 
value. And the plaintiff made many efforts to bring 
this about, but all offers were rejected by the Commis¬ 
sioners and all that the plaintiff received was an in¬ 
vitation to bid. 

It is respectfully submitted that the judgment of 
the District C ourt of the United States for the District 
of Columbia should be reversed. 

Respectfully submitted, 

JACOB N. HALPER, 
Attorney for Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


April Term, 1939 
No. 7523 


SAMUEL LOVENBEIN. 


vs. 


Apellant. 


THE DISTRICT OF COLUMBIA. A MUNICIPAL COR¬ 
PORATION. H. L. RUST COMPANY. A CORPORATION. 
MELVIN C. HAZEN. ET AL. 


BRIEF ON BEHALF OF APPELLEES 

STATEMENT OF THE CASE 

On December 11, 1935. the Commissioners of the District of 
Columbia invited bids for the rental of a portion of the Mu¬ 
nicipal Center site to be used for the public parking of auto¬ 
mobiles (R. p. 3). Appellant being the successful bidder at $350 
per month, a lease was entered into between him and the H. L. 
Rust Company, the District of Columbia’s rental agent, which 
lease granted to the appellant an estate in said land by the 
month at a monthly rental of $350 beginning January 1. 1936 
(R. p. 3). Appellant entered into possession of the premises 
on January 1. 1936. and expended approximately $4,000 in 
doing the work necessary to make the property suitable for 
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the parking of automobiles (R. p. 3). The Commissioners, 
(apparently appreciating the expense to which appellant had 
been put), permitted him to remain in possession at the nom¬ 
inal rental of S350 per month until August 1. 1938—a period 
of two years and seven months (R. p. 3). On June 22. 193S. 
the appellant was given notice to quit an August 1. 193S (R. 
p. 3). and on June 24. 1938. the Board of Commissioners in¬ 
vited bids for the leasing of the premises for the period of one 
year beginning August 1. 1938 (R. p. 4). Appellant, being the 
highest bidder, secured the lease for S1250 per month, which 
sum was subsequently reduced to .$1200 per month by reason 
of the fact that a portion of the property was withdrawn by 
the District (R. p. 4). Appellant thereafter endeavored to 
secure a renewal of this lease at the same monthly rental, but 
the Commissioners rejected his offer and invited competitive 
bids for the leasing of the property for the year beginning 
August 1. 1939 (R. p. 5). Appellant bid S1400 per month, 
which bid was not accepted, inasmuch as the appellee. Grand 
Plaza Parking Area. Inc., bid S2250 per month, it being the 
highest bidder (R. p. 5). 

Thereafter, and before the expiration of the lease, landlord 
and tenant proceedings were instituted tgainst appellant to 
recover possession of the property for non-payment of rent 
(R. pp. 5. 6). 

After alleging the facts above set forth, the complaint 
prayed that the appellees be enjoined from proceeding with 
the landlord and tenant suit for the eviction of the appellant: 
that the District of Columbia be required to specifically per¬ 
form an agreement with appellant to rent to him the premises 
at a fair rental value, and that the District of Columbia ac¬ 
count to the appellant for the difference between the amount 
of money paid by him as rental for the premises and the 
amount of money that should be found to be the fair rental 
value of the property (R. p. 6). 

1 Appellees filed a motion to dismiss the complaint (R. pp. 7. 
8). This motion was sustained with leave to the appellant to 


amend (R. pp. 8, 9). It was from this order that this appeal 
was taken (R. p. 9). Appellant, having failed to amend within 
the five days permitted, the court entered another order dis¬ 
missing the complaint (R. pp. 9. 10). It would thus appear 
that the appeal in this case is prosecuted from an interlocutory 
order rather than from the final judgment. However, appel¬ 
lees make no point of this. 

After this suit had been dismissed by the court below. H. 
L. Rust Company, the rental agent for the District of Colum¬ 
bia. brought another landlord and tenant proceeding in the 
Municipal Court against appellant on the ground that appel¬ 
lant’s lease of the property here in question had expired. Judg¬ 
ment for possession of the property was rendered in favor of 
the H. L. Rust Company and a petition for writ of error was 
filed in this court (Lovenbein v. Rust Company. Original No. 
3171). On December 21. 1938. the petition for writ of error 
was denied by this court. 

SUMMARY OF ARGUMENT 

L Appellant is bound by his contracts with the District of 
Columbia and is not entitled to an accounting from it, even 
though appellant may have paid for the use of the property more 
than a fair rental value. 

II. Appellant was not entitled to enjoin the proceedings in 
the Municipal Court 

III. There is no contract alleged as to which the appellant is 
entitled to specific performance. 

ARGUMENT 

I 

Appellant is bound by his contracts with the District of Columbia 
and it not entitled to an accounting from it, even though appel¬ 
lant may have paid for the use of the property more than a fair 

rental value. 

Appellant contends that under the Act of Congress of July 
3. 1930 (46 Stat. 957. D. C. Code of 1929. Supp. IV. Title 20. 
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sec. 15S4. the relevant portions of which are quoted on pages 
6 and 7 of appellant's brief), the Commissioners of the Dis¬ 
trict are authorized to lease property in the Municipal Center 
site ‘'at fair rental values”, and no more; that the amount 
bid by appellant was in excess of the fair rental value of the 
property, and that he is entitled to recover the difference. 

It is obvious that all that Congress intended by this statute 
was to prohibit the Commissioners of the District from leas¬ 
ing the property at less than its fair rental value. Here the 
complaint is that the Commissioners secured more than a fair 
rental, but there is no better way of determining fair rental 
value than by free competitive bidding. The limitation upon 
the power of the Commissioners to lease the property was for 
the protection of the public, and not for the protection of 
lessees. This construction has uniformity been placed upon 
statutes requiring contracts to be let to the lowest bidder. 

In the case of Downing v. Ross . 1 App. D.C. 251. 259. this 
Court said: 

“The statutory requirement that these contracts 
shall be let to the lowest responsible bidder is in¬ 
tended for the benefit and protection of the public, 
rather than that of the bidders." 

In the case of Colorado Paving Co. v. Murphy , (C.C.A. Sth 
Cir) 7S Fed. 2S, 31, the Court, in referring to a statute re¬ 
quiring contracts to be let to the lowest bidder, said: 

“There is no doubt that these provisions were en- 

I acted for the benefit of the property holders and tax¬ 
payers of the city of Denver, and not in the interest 
or for the benefit of bidders or contractors for munici¬ 
pal work.” 

Congress, by requiring that the property be leased “at fair 
rental values”, only intended to prevent the Commissioners 
from leasing the properties for such sums as would fail to 
yield a proper return to the taxpayers of the District upon the 


money invested. It was never intended that a lessee could 
complain because he had contracted to pay too large a rental. 
By requiring competitive bidding to determine the fair rental 
value of the property the Commissioners were acting in the 
best interests of the public. 

The case of American Smelting Co. v. United States, 259 
U.S. 75, is closely analogous to the case at bar. An Act of 
Congress authorized the President, in time of war or when war 
was imminent, to place orders with manufacturers for neces¬ 
sary products and material which the manufacturers, by the 
Act. were required to furnish, the compensation to be paid 
therefor to be “just and fair”. The Government placed an 
order with the Smelting Company for a certain amount of 
copper at 23 y s cents per pound, which order the company 
accepted without protest. Thereafter the company contended 
that 26 cents per pound was the fair price of the copper and 
that it was entitled to this amount under the provisions of 
the statute. The court held, however, that, when the com¬ 
pany accepted the order which fixed the price at 23V 2 cents 
per pound, the company entered into a contract with the 
Government to furnish the copper at that price and the com¬ 
pany was bound by its contract. 

Another pertinent case is United States v. Edmonston, 1S1 
U.S. 500. An Act of Congress provided that certain public- 
lands should be sold at $2.50 per acre. Thereafter another 
Act was passed which reduced the price to $1.25 per acre. 
After the passage of the second Act. one purchased lands from 
the Government, but he was charged and paid the old price 
instead of the new. He then brought suit in the Court of 
Claims to recover the difference between the price fixed by 
the statute and the amount he had paid. The Supreme Court 
(p. 502) stated the question presented as follows: 

“* * * By the Act of June 15. however, the price 
of this tract was reduced from $2.50 to $1.25 per acre. 

The claimant paid the $2.50 without protest or ques¬ 
tion. He paid more than the law required him to 





pay. Can he recover the excess in this action in the 
court of claims?’* 

The Court then stated that the question would be simple 
were the action between private parties. The Court pointed 
out that if “the owner of a large body of land placed certain 
prices on different tracts thereof, and his agent, dealing with 
a purchaser of one of those tracts, charged him more than the 
price fixed by the principal, the purchaser paying the extra 
price without protest, and the principal accepting such pay¬ 
ment. the transaction would not thereafter be open to inquiry 
in the courts, and the purchaser could not recover the extra 
sum which he had paid to the agent.” The Court (p. 511) 
then held that the same rule must be applied to a transaction 
to which the United States was a party, saying: 

“It is clear from these references that this court 
has distinctly and constantly recognized the doctrine 
i that where there has been a voluntary payment of 
money, using that term in its customary legal sense, 
the money so paid cannot be recovered, and also that 
that doctrine applies to cases in which one of the 
parties is the government, and that money thus vol¬ 
untarily paid to the government cannot be recov¬ 
ered.’’ 

Appellant entered into the lease voluntarily and the pay¬ 
ments of rent made thereunder were voluntary. Therefore, 
even though we assume, for the sake of argument, that the 
Commissioners were under a positive duty, as appellant con¬ 
tends, not to accept for the lease of the property more than 
its fair rental value, and that they did accept more, never¬ 
theless appellant, having made the payments voluntarily, 
cannot recover. 

But appellant is in a poor position to contend that the 
amounts he bid and for which he obtained the use of the prop¬ 
erty were in excess of the fair rental value. While appellant 
alleges (R. p. 5) that, at a rental of S1200 a month he has 



been unable to conduct his business successfully and has in¬ 
curred large losses of money, this averment is negatived by 
the fact that he sought to renew his lease at the same monthly 
rental and. when his offer was refused, he bid S1400 a month 
for a lease for the year beginning August 1. 1939. 

II 

Appellant was not entitled to enjoin the proceedings in the Mu¬ 
nicipal Court. 

Appellant prayed in his complaint that the appellees bo en¬ 
joined from prosecuting the landlord and tenant proceedings 
brought in the Municipal Court for non-payment of rent. He 
did not deny that he had failed to pay the rent according to 
the lease. He merely contended that he was entitled to an 
accounting from the District and that the proceeds of such 
accounting should be credited on the rent. However, as we 
have already pointed out the complaint set forth no facts to 
show that appellant was entitled to any accounting from the 
District. Therefore, there was nothing upon which an in¬ 
junction could be based. Furthermore, it appears from the 
complaint that appellant’s lease expired on July 31. 1939 and 
that the property had been leased to another for the year be¬ 
ginning August 1. 1939 (R. p. 5). It further appears by a 
reference to the petition for writ of error filed in this court 
in the case of Lovenbein v. Rust Company, Original Xo. 3171, 
of which this Court will take judicial notice (Booth v. Fletch¬ 
er, 69 D.C. App. 351, 101 Fed. (2d) 676) that a judgment for 
possession of the property has been secured on the ground 
that the appellant's lease had expired. 

III 

There is no contract alleged as to which the appellant is entitled 

to specific performance. 

There is no averment in the complaint upon which a decree 
for specific performance can be predicated. Appellant shows 
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no agreement, either oral or written, with the Commissioners 
of the District. It is alleged (R. p. 3) that, after he entered 
into possession of the property under the written monthly 
lease which began July 1. 1936, he made certain improvements 
on the property on the assurance of the officials of the Dis¬ 
trict of Columbia that he was not to be disturbed in the pos¬ 
session of the property so long as the District of Columbia 
did not require it for its own use. He fails to state who these 
officials were. The District of Columbia acts through the 
Commissioners, and they in turn must act as a board. Mc¬ 
Bride v. Ross, 13 App. D.C. 576. United States ex rel Wittner 
v Reichelderfer, 59 App. D.C. 378. 44 Fed. (2d) 678. No other 
officials can bind the District in this matter. 

Assuming, for the sake of argument, that the officials re¬ 
ferred to in the complaint were the Commissioners, appellant, 
nevertheless, is not entitled to the relief prayed. The lease 
which he undertakes to require the District to give him is a 
lease to run indefinitely until the District requires the prop¬ 
erty for its own use. This contingency may never arise. 
Therefore, what appellant is seeking is the possession of the 
property until the happening of a contingency which may 
never occur. No such estate can be created under the Code. 
Morse v. Brainerd, 42 App. D.C. 448. 

Furthermore, the agreement set forth, if it be an agreement, 
is lacking in mutuality. While it is alleged that the District 
officials told the appellant that he would not be disturbed until 
the happening of the contingency, appellant does not allege 
any promise upon his part to retain the premises for that time. 
Since the Commissioners would have no right of specific per¬ 
formance against appellant, it follows that he has none against 
them. 

Lipscomb v. Wa/rous, 3 App. D.C. 1, 
i Roller v. Weigle, 49 App. D.C. 102. 261 Fed. 250, 

Crowley v. Croidey . 56 App. D.C. 340. 13 Fed. (2d) 311. 
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To grant to appellant the right to remain forever in posses¬ 
sion of property belonging to the District Government, unless 
a certain contingency should arise, certainly would be against 
the public interest, and it will not be specifically enforced. 

Seaboard Air Live Ry. v. Atlanta B. & C. R. Co., (C.C.A. 
5th Cir.) 35 Fed. (2d) 600. cited with approval in U.S. ex rel. 
Greathouse v. Dern. 280 U.S. 352. 

But whether any agreement was or could be made by the 
Commissioners to grant appellant a lease of the character he 
desires is immaterial for the reason that thereafter appellant 
entered into a new lease as the result of competitive bidding. 
This lease began to run on August 1. 1038. and expired July 
1. 1930. Any agreement had prior to that time was super- 
ceded by the new lease which fixed a definite date of expira¬ 
tion. 

Lastly appellant is guilty of laches. He avers the so-called 
agreement not to disturb his possession until the District 
needed the property for its own use was made after he entered 
into the possession of the property on January 1. 1936. and be¬ 
fore he made the improvements necessary to permit the use 
of the property as a parking lot. After appellant had been 
permitted to occupy this property for two years and seven 
months at the nominal rental of 8350 per month, his monthly 
lease was terminated, and. as a result of competitive bidding, 
the property was leased to him for a definite term of one year. 

At that time he advanced no contention that the monthly 

% 

lease could not be terminated, and on the contrary, he sub¬ 
mitted his bid for and received a definite lease for one year. 
When the Commissioners advertised for bids for the lease of 
the property for one year beginning August 1. 1939. appellant 
recognized the right of the Commissioners so to do and sub¬ 
mitted his bid. Since his bid was lower by 8850 a month than 
the highest bid. appellant's bid was. of course, not accepted, 
and it was only after the lease was awarded to the appellee 
Grand Plaza Parking Area. Inc., and its rights had accrued. 
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that appellant sought to enforce the alleged agreement of 1936. 
It is well settled that specific performance will be denied one 
guilty of laches. Barbour v. Hickey, 2 App. D.C. 207. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the Court below was right and should be 
affirmed. 


Elwood H. Seal. 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C.. 
Attorneys for Appellee. 



